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A Study on the Provisions of the “Contract of Mandate after
the Death of the Principal” in the “Draft Common Frame of
Reference” in Europe

TANIGUCHI Satoshi

Abstract

This paper aims to look into the provisions related to the “mandate after the death
of the principal” in the “Draft Common Frame of Reference (DCFR)” in Europe and to
obtain the suggestions for discussion of the “contract of mandate after the death of the
principal” in Japan.

Japan has become a super aging society, causing social circumstances symbolized
by such words as “death in isolation” or “isolation society”. It is desirable in such a
society to have various legal measures available to realize the living will of the
deceased person. The Civil Code in Japan has previously stipulated the legal system
for administration of the will, but most people haven't used the system. We should
leverage the legal theory on realization of a living will of the deceased, or the
“mandate after the death of the principal” in the said situation.

The “mandate after the death of the principal” is a mandate contract which remains
valid even after the death of the principal and allows realization of the living will of
the deceased. In Japan, however, since Section 1 of Article 653 of the Civil Code
stipulates “mandate shall be terminated by the death of the principal”, making use of
the legal theory is accompanied with various theoretical problems.

The “Draft Common Frame of Reference (DCFR)” is one of the model civil codes
and was compiled from wisdoms of European scholars in civil laws. It is worth noting
that DCFR sets up the provision expressly stipulating “Death of the principal shall not
terminate the mandate relationship”. Therefore, this paper examines the relevant
provisions of DCFR and the additional comments and notes to go over discussions of

“mandate after death of the principal” in Japan.





