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The Latest State of the Concept of “Victim’s Physical Characteristics”
in Traffic Accident Litigation;
Subsequent Decisions after the Supreme Court Decision
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Abstract

This paper aims to study the latest twelve cases about the concept of “victim’s physical
characteristics” for “victim's predisposition” in civil actions for damage by traffic accident. In
Japan, it has been one of the issues in the field of physical damage litigation since the late 1960s,
whether “victim'’s predisposition” should be taken into consideration for damage reduction, or it
should not be taken into consideration for damage reduction.

The Supreme Court made two decisions at the same court on the same day in 1996. One
decision admitted the “victim’s disease” as the reason of reduction, and the other did not admit
the “victim’s physical characteristics” as the reason of damage reduction. These two decisions
seemed to settle the dispute on a practical level. However, the decisions by the Supreme Court
left two theoretical issues untouched. Firstly, the decisions did not define the concept of “disease”
and “physical characteristics”. Secondly, they did not clarified theoretical rationale for difference
between “disease” considered for damage reduction and “physical characteristics” not considered
for damage reduction. The author marshals and studies the latest twelve cases from 2014 to

2016 based on the awareness of such arguments.
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